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 be done by donee in return

IMPORTANT CIRCULARS

Payment has the
character of gift or
donation

ey

s received by charitable institutions from individual donors wit

hout quid pro quo i.e.,

Purpose is
philanthropic & not
for advertisement
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CAFINAL - INDIRECT TAX LAWS UPPLY UNDER GST

~ MrXofUP (owner of publishing house)
donated bench to hospital.

; berich ‘{'Donate‘d

X If is written on bench "Donated by Mr. X

Publishing House, UP"
|

' Advertisement l

|

Supply

not a supply as no consideration flows from

lrﬁsts to galleries for exhibition is

of aleoholic liquor license, against consideration in the form of license fee

)y whatever name it is called (valid on alcoholic licence only, not on other
ited as Supply,

€ premium amount, when no claim is made by the insured person
period(s). The customer/ insured procures insurance policy to
injury as per the terms of the policy and is not under any
nsurance claim during any period covered under the policy, in

hey are in the nature of derivatives and qualify as
owever, where the future contracts having a
ply of goods and liable to GST.

GST lmpﬂcﬁqn on |
> If settlement takes place
o > l'lf settlement takes pll;ﬁ

”Su‘pply of goods — Liable for GST.
gnsidered as securities — No GST.

ANSH GARG
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TINDIRECT TAX LAWSIES }Ié &

Clarification of issues pertaining to Del-credere agent (DCA)

' DCA guarantees the payment to the supplier,

* Where the buyer fails to make payment to the principal by due date, DCA makes payment to

principal on behalf of the buyer.

e DCI__\;collects the payment from the buyer along with interest.

Issue 1: Whether a DCA falls within the scope of Para 37

» If fnvo_ice fs issued by DCA in his own name — DCA covered under Para 3
» If invoice issued by DCA in the name of principal - DCA not covered under Para 3

Issue 2: Whether temporary short-term transaction based loan extended by DCA to recipient with
interest charged by DCA?

-

DCA is not an agent under Para 3

| Supply of goods from principal to recipient.

. Agency services from DCA to supplier or
cipent or both.

| Loan services by DCA to recipient.

Independent Supply

Interest is Exempt

[
DCA is an agent under Para 3

Supply of goods from principal to DCA.
[ Supply of goods by DCA to recipient.

| Agency services from DCA to supplier or
recipient or both.

| Loan services by DCA to recipient.

Incidental Supply

Value of Supply includes
Interest & so taxable
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S OME IMPORTANT: & RELEVANT CLARIEICATION R g

1. Sales Promotion Schemes: The goods or services which are supplied free of cost (without any
consideration) shall not be treated as “supply” except in case of activities mentioned in Schedule I of
the CGST Act. In view of the same, few sales promotion schemes have been examined as under:

e Free samples and gifts: Samples which are supplied free of cost, without any consideration,
do not qualify as “supply” under GST, except where the activity falls within the ambit of
Schedule I of the CGST Act.

* Buy one get one free offer: It may appear at first glance that in case of offers like “Buy One,
Get One Free”, one item is being “supplied free of cost” without any consideration. In fact, it
is not an individual supply of free goods, but a case of two or more individual supplies where a
single price is being charged for the entire supply. It can at best be treated as supplying two
goods for the price of one. Taxability of such supply will be dependent upon as to whether the
supply is a composite supply or a mixed supply & the rate of tax shall be determined accordingly.

2. Taxability of ‘tenancy rights’ under GST:

Activity of transfer of tenancy right against consideration [i.e., tenancy premium] is squarely covered
under supply of service liable to GST.

. Clarification on taxability of printing contracts:

Printing contracts are composite supply.

In the case of printing of books, pamphlets, brochures, annual reports, and the like, where only
content is supplied by the publisher or the person who owns the usage rights to the intangible inputs
while the physical inputs including paper used for printing belong to the printer, supply of printing is
the principal supply and therefore such supplies would constitute supply of service.

In case of supply of printed envelopes, letter cards, printed boxes, tissues, napkins, wall paper etc.
printed with design, logo etc. supplied by the recipient of goods but made using physical inputs
including paper belonging to the printer, predominant supply is that of goods and the supply of

printing of the content is ancillary to the principal supply of goods and therefore such supplies would
constitute supply of goods.

e o e ey e A YT e ) 2 16 e o mrmcne sty oy s e e e - - —
AR B - ’ v ; . Sekcion
£ ; i o ) ,

IR |
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4.

Qlla\rifri‘catl:io‘n regarding servicj

A ng of cars involving both supply of goods (spare parts) and
~services (labour); = - © & T PRIy 018

5 T:he @xability of supply would have to be determined on a case-to-case basis looking at the facts and
~Circumstances of each case.

3 Where a supply
_ supplied are shown separately, the goo

persons or distinct persons and there is no consideration involved.

. if the same constitutes a “supply” within the meaning of the Act.

CA AKSHANSH GARGESEES ' 23y -

A Retreading of tyres, which is a com

- Clarification on GST applicability on Liquidated Damages,

involves supply of both goods and services and the value of such goods and services

‘ ds and services would be liable to tax at the rates as applicable
to such goods and services separately,

Clariﬁcat:on regarding‘ retreading of tyres is a supply of goods or services?

Posite supply, the pre-dominant element is the process of
retreading which is a supply of service,

Supply of retreaded tyres, where the old tyres belong to the supplier of retreaded tyres, is a supply
of goods.
Clarification regarding Cost Petroleum

When 2n oil exploration & production contractor
crude and/or natural gas from the Govt. it enters i
The relationship of the contractors with the Go

gets a license/lease to explore/mine the petroleum
nto a Production Sharing Contract (PSC) with Govt.
vt is of licensor/lessor & licensee/lessee.

The value of petroleum which the contractor is entitled to take in a year for recovery of the contract

costs is czlled the cost petroleum & the total value of petroleum produced & saved from the contract
area in a particular period, as reduced by cost petroleum is called the profit petroleum.

The govt’s share of profit petroleum paid by contractor to govt. for
GST. The cost petroleum is not taxable as it i not a considera
for services provided to govt.

grant of lease is exempt from
tion received by the contractor

Clarification regarding moulds and dies

Moulds & dies owned by Original Equipment Manufacturers (OEM) are sent free of cost

10 component
manufacturer, in course or furtherance of business, do not constitute su

Pply as they are not related

Compensation and Penalty
arising out of breach of contract or other provisions of law

“Agreeing to the obligation to refrain from an act or to tolerate an act or a situa

tion, or to do an
act” has been specifically declared to be a supply of service in para 5(e) of Schedul

e Il of CGST Ace

The above statement has following 3 parts:

o - - T P e e - -
. S iy c = e A T s
T %o oo 8 BY EUNTESY > ~ .-
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"Parte -

DA TS |

2 5

| Example

refrain from an act

Agreeing to the  obligation | Non-Compete Agreements

Agreeing to the obligati'on A shopkeeper allowing a hawker to operate from the common
tolerate an act or a situation | pavement in front of his shop against a monthly payment by the

hawker.

'

todoanact

Agreeing to the obligation | An Industrial unit agrees to install equipment for zero

emission/discharge residential complex against a consideration
paid by such RWA, even though the emission/discharge from the
industrial unit was within permissible limits and there was no legal
obligation upon the individual unit to do so.

Taxability of various transactions:

'il. oy

STransaction’s

Liquidad darh@gg

‘.\_’.'~)2. o

L'iquidéié?! ‘damages are compensation payable for

s

brea:h of

" contract to the aggrieved party.

Where an ‘amount is paid only to compensate for injury, loss or
damage suffered by aggrieved party, then such payments are merely
flow of money and are not a consideration for any supply. Hence,
such payment does not constitute consideration for a supply and

are not taxable.

Examples: -+ sidbynin 7 4 it

- - Damages resulting from damage to property — Not Taxable

- Penalty stipulated in a contract for delayed construction of
houses — Not Taxable .-+ s

- Forfeiture of earnest money by Govt. or local authority in the
event of a successful bidder failing to act after winning the bid,
for allotment of natural resources — Not Taxable . _

. A contract for lease of movable or immovable property may
stipulate that the lessee shall not terminate the lease before a
certain period and if he does so he will have to pay certain

amount as early termination fee or penalty — Taxable

Cheque dishonor fine /
penalty

The supplier wants payment to be received on time & there is
never an implied or express offer/willingness of supplier.
Therefore, cheque dishonor fine is not a consideration for any

service and not taxable.

Penalty imposed for
violation of laws

Not a consideration for any supply received and not taxable.
E.g.. Traffic violations, pollution norms or other laws.

Forfeiture of salary or
payment of  bond
amount in event of
employee leaving
employment before
minimum agreed period

Not taxable since it is incorporated in employment contract to
discourage non-serious employees & also employee does not get
anything in return from employer against payment of such amount.

A
T

225
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“Late. Pa)'ment fees or > . The facility of accepting late payments with interest or late payment

; Surcharge Rl ‘fee, fine or penalty is a facility granted by suppller naturally bundled

: © with the main supply. Since, it is ancullary to and naturally bundled

with the prmc|pal supply such as of electrtcn:y, water,
| telecommunication, cooking gas, insurance etc ) should be
assessed at the same rate as the principal supply.

leed Capacnty charges » The minimum fixed charge is payable even if ‘0" units of electricity
for Power is consumed so thus not taxable as electricity is exempt from GST.

Cancellatlon charges - »  The amount forfeited in the case of non-refundable ticket for air
: travel or security deposit or earnest money forfeited in case of the
customer- failing to avail the travel, tour operator or hotel
accommodation service or “suchother intended ‘supplies are
elements of composite supply and should be assessed at the same
rate as apphcable to the service contract, say air transport or tour
s operator service, or other such services.

1> Examples <

Forfelture of earnest money is not a conS|derat|on for any
.'-supply and is not taxable.

- Cancellation charges of railway tickets for a class would attract
- GST at the same rate as applicable to the. class of travel (i.e.,
~--5% GST.on first class or AC coach ticket and nil for other
.. classes such’ as second sleeper class). Same is the case for air

‘gravel; ok

9. Clarifications regarding applicability of GST on Sale of Land after levelling, laying down
of drainage lines, etc.

() Land may be sold either as it is or after some development such as levelling, laying down of
drainage lines, water lines, electricity lines, etc. It is clarified that sale of such developed land is
also sale of land and is covered by Sr. No. 5 of Schedule Ill of the CGST Act, 2017 and accordingly
does not attract GST.

(i) However, it may be noted that any service provided for development of land, like levelling, laying
of drainage lines (as may be received by developers) shall attract GST at applicable rate for such
services.

10. Clarification on taxability of shares held in a subsidiary company by the holding
company.
It is clarified that the activity of holding of shares of subsidiary company by the holdin
cannot be treated as a supply of services by a holding company to the said subsidia
and cannot be taxed under GST laws. Further, purchase or sale of shares or secur;
is neither a supply of goods nor a supply of services.

& Company
Yy company
ties, in itself

AKSHANSH GARG F I A
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11. Clarification whether services supplied by director of a company in his personal capacity
such as renting of Immovable property to the company or body corporate are subject
- to Reverse Charge mechanism.

It is hereby clarified that services supplied by a director of a company or body corporate to the
company or body corporate in his private or personal capacity such as services supplied by way
of renting of immovable property to the company or body corporate are not taxable under RCM.
Only those services supplied by director of company or body corporate, which are supplied by him
as or in the capacity of director of that company or body corporate shall be taxable under RCM
in the hands of the company or body corporate.

12. Clarification whether supply of food or beverages in cinema hall is taxable as restaurant
service.
It is hereby clarified that supply of food or beverages in a cinema hall is taxable as ‘restaurant

service’ as long as:
a) the food or beverages are supplied by way of or as part of a service, and
b) supplied independent of the cinema exhibition service.

It is further clarified that where the sale of cinema ticket and supply of food and beverages are
clubbed together, and such bundled supply satisfies the test of composite supply, the entire supply
will attract GST at the rate applicable to service of exhibition of cinema, the principal supply.

13. Clarification on Taxability of Personal Guarantee & Corporate Guarantee in GST.

a) Taxability of Personal Guarantee by Directors \)157‘0_& Bhavoel _\Lo_sf

It deals with the taxability of personal guarantees provided by directors to banks for securing
credit facilities for the company, especially when provided without any consideration. According
to the CGST Act, the director and the company are treated as related persons. The circular
explains that even when provided without consideration, this activity is treated as a supply of

service as per the CGST Act.

To determine the taxable value, Rule 28 of the CGST Rules is invoked. However, it mentions
¢hat if the RBI mandates that no consideration, including commission or fees, can be paid to
directors for providing personal guarantees, the open market value is effectively zero. Therefore,
no GST is payable on such supplies when no consideration can be paid.

In exceptional cases where promoters, directors, other managerial personnel or guarantors are
paid remuneration, the taxable value of the supply of service shall be the remuneration /
consideration provided to such a person / guarantor by the company, directly or indirectly.

b) Taxability of Corporate Guarantee |
It addresses the taxability of corporate guarantees provided by one company on behalf of another
related company or a holding company to secure credit facllities, even when provided without
consideration. In both cases, the activities are treated as supplies of service between related
parties as per Schedule I of the CGST Act.

"CA AKSHANSH GARGERE: -5 SRIIERREI
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the variations in practices followed by field formations and taxpayers in determining the taxable
value, a new sub-rule (2) has been added to Rule 28 of the CGST Rules. This sub-rule provides

N

, &
- To determine the taxable value, Rule 28 of the CGST Rules is employed. However, recognizing 0“’:

a standardized method for determining the taxable value of such supplies between related c

persons. ~
The circular emphasizes- i fg |
. : mphasizes that the new sub-rule (2) will apply to all cases of supply of services !
involving the provision of corporate guarantees between related persons. EE
The new sub-rule (2) shall not be applicable for transactions of personal guarantee by directors. 7 L

14. Salvage/wreck value earmarked in claim assessment of damage caused to motor vehicle

b
« CiWithout deducting the valug of - g
salvage (full amount js paid) = - ) ‘

Cu
[T such case, Salvage rerans. “Insich case, Salvage becomas el
(. the property of insied. o “the proparty of-Insurznce £o7 -

Insurance Co. not liable to Insurance Co. will be liable to
| discharge GST liability pay GST on Supply of Salvage

15. Applicability of GST in respect of warranty replacement of goods or its parts &/ repair
services during warranty period:

Case |I: When manufacturer provides warranty to Customer in the form of replacement 1%

of Goods/ Repair services: s :

: [ Manufacturer provides warranty to customer in the form of replacement or repair | ™
without any Conslderatlorﬂ { with Consideration ﬁJ Tl
= ] N

(et b e o - s et ke A 1p e T e g\,, 1
' No GST, because Original Supply includes | GST would be Siabla Sl

! Cost of replacement/ repair. i i 2} i l
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Case Il

> Part-1: When distributor gives warranty on behalf of Manufacturer to Customer.

[ Distributor gives warranty on behalf of Manufacture
]

r to Customer |

r
0 .withoutany © }
‘- Consideration 9

r No GST is payable. J

» Part-ll: When distributor gives
between Distributor & Manufacturer: |

Flith Conside'ratiqﬂ

[ GST would be payable. ]

warranty & any activity Jtransaction undertakes

PR ————
PN P

| Diswibutor  Charges |
| Consideration from | | for  replacement  to

manufacturer - for P s dismbutorwnhout any
7 g_:b‘argésl .+ Distributor

: fﬂ;puﬁcmre}.gives goods .

| replaces -goods from his .

e e et T

- il
" Distributor  replaces
| goods or its parts to
| ' Customer out of Supply
' already received by him
" from . manufacturer &

¥ ;’ov_\mfji"i stock - & ithen- o m‘“"fac“"’ef o lssues
—_ X - manufacturer .~ provides \Gereditnate .
% GST will be levied on % h'm thatgoodsl parts . l’
| distributor L s R
| ! [ Tax liability of )
h! manufacturer  will  be !
( No GST is payable J reduced, if distributor J

Qas reversed ITC availed.

Case Ill: GST Implication in case of Extended Warranty:

e

|

{s'f If Customer opts for extended

warranty afisroriginal supply: -

i Customer opts for extended warranty at the:
Fr a1 st of original supply. Lt iy

v

|
GST will be levied .
seperately

Composite supply & tax will be levied at the
rate of original Supply.

16. Applicability o
consideration for sa
» PLC is part of consideration charged for supply o
completion certificate,
» PLC forms part of the composite supply where supply
service and PLC is naturally bundled with
of construction service.

f GST on Preferential Location Chargés (PLC) collected alon

le/transfer of residential/commercial properties.
f construction services before issuance of

g with

of construction services is the main

it and eligible for same GST rate as the main supply

R
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17,

18.

19,

(d) a Cantonm

S

ESOP/ESPP/Re | s et
stricted
thr;us:;hlts Overseas H;;?nc:g:!t (RSU) provided by a company to its employees
ere . '
Subsidia::c‘g: Ie:sofEthe Foreign Holding Co. are transferred to the employees of Domestic
(ESOP)/RSU, GST | mployee Stock Purchase Plan (ESPP) / Employee stock option Plan
: Is not leviable on the Compensation paid in form of Securities [Sch. .

» Howev
ESOPIE‘;';F.’;RZ:JF?MIgnhH°|dIng Co. charges any additional fees from Domestic Co. for issuing
» In such cases, GST shall be payable by Domestic Holding Co. on RCM basis.

Clarification on Applicability of GST b o
s f E
R
Es such as banks and NBFCs have been instructed, vide RBI instructions to levy penal charges for

non-compli i i
‘mpllance with loan terms instead of penal Interest. The intent of levying penal charges is
essentially to inculcate a sense of credit discipline.

Issue: ise i i ‘ '
ue: The |ssue.which arose for consideration was whether penal charges so levied are in the nature
of payment/consideration for tolerating an act or situation.

Clarification: Penal charges levied by REs, in compliance with RBI directions, are essentially in the
nature of charges for breach of terms of contract and hence, fall within the ambit of the Circular No.
178/10/2022-GST, wherein it has already been clarified that certain payments such as liquidated
damages for breach of contract are not a consideration for tolerating an act or situation.

It is clarified that no GST is payable on the pehal charges levied by REs, in compliance with RBI
directions, for non-compliance with material terms and conditions of loan contract by the borrower.

Amendment in Definition of “Local Authority” [Section 2(69)]

Local authority means -
(a) a “Panchayat” as defined in clause (d) of article 243 of the Constitution.

(b) 2 “Municipality” as defined in clause (e) of article 243P of the Constitution.
(c) a Municipal Committee,

to, or entrusted by the
management of a municipal fund or local fund.

Explanation — For the purposes of this sub-clause-

(i) "local fund
government established for dischargin

vested by law with the powers to levy,

by whatever name called
the control or management of an authority of 2 local

(i) “municipal fund" means any fund under

self-government established for

pal area and vested by la
by whatever name called.

of the Cantonments Act, 2006.

or Munici
duty, toll, cess of fee,
ent Board as defined in section 3

a Zilla Parishad, a District Board, and any other authority legally entitled
Central Government or any State Government with the control or

* means any fund under the control or management of an authority of a local self-
g civic functions in relation to a Panchayat area and

collect and appropriate any tax, duty, toll, cess or fee,

discharging civic functions in relation to a Metropolitan area
w with the powers to levy, collect and appropriate any tax,

Scanned with CamScanner



~ (e) a Regional Council or a District Council constituted under the Sixth

Schedule to the Constitution.
i(f)"{_é'-p_efy'elépmgn_t Boafd constituted under article 371 and article 371);of thngnStit,?;ién.' :
(g)a Résién§| _Ci)lfn'cil constituted under article 371A of the Constitution. Rt St

20. Clarification o'n varidus fssues pertaining to GST treatment of vouchers

ouc - Go rv Otherwise

Vouchers, whether or not covered under RBl-recognized Pre-paid Instruments (PPls), are not

treated as supply of goods or services:

(g

)
.

o’

If covered under RBI PPls, they are considered money, which is excluded from GST.
If not RBl-recognized, they are considered actionable claims (other than specified
actionable claims), and thus neither goods nor services under Schedule lll of CGST
Act.

Therefore, transactions in vouchers themselves are neither supply of goods not

supply of services.

However, the underlying supply of goods or services (when the voucher is
redeemed) is subject to GST.

2. Distribution Models and GST Applicability

= Principal-to-Principal (P2P) Model: Distributors buy vouchers at a discount and sell
them — this is considered trading and not subject to GST since vouchers are not

goods/services.

4 Commission-Based Model: Distributors or agents distribute vouchers on behalf of

issuers for a commission — GST is applicable on the commission amount as it is

considered a taxable supply of services.

3. GST on Ancillary Services

Additional services like marketing, promotion, technology support, customization, etc., provided

nts or others to the voucher issuer for a fee are considered supply of services and

taxable under GST.

4. GST treatment of Unredeemed Vouchers (Breakage)

If a voucher is not redeemed by the customer:

& No underlying supply of goods or servlcevs takes place.

& The amount retained (breakage) is not treated as consideration and hence, not liable

to GST.
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1. Place of supply in case of software/ design services related to Electronics
Semiconductor and Design Manufacturing (ESDM) industry.

The place of supply of software / design by supplier located in taxable territory to service recipient
located in non-taxable territory by using sample prototype hardware / test kits in a composite
‘SUPply. where such testing is an ancillary supply, is the location of the service recipient as per

3 section 13(2). Provisions of section 13(3)(a) do not apply separately for determining the place of
- supply for ancillary supply in such cases.

2 Chrgo handling services provided by ports to clients

? ,Sl.l‘chj services are ancillary to / related to cargo handling services and not related to immovable
,_p,r'operty. So, for Place of Supply - general rule i.e., Sec 12(2) / 13(2) shall apply.

Clarification relating to export of services — Section 2(6)(iv) of the IGST Act 2017
Issue; Various representations have been received requesting for clarification regarding
admissibility of export remittances received in Special INR Vostro account, as permitted by RBI, for
the purpose of consideration of supply of services to qualify as export of services as per the
provisions of section 2(6) of the IGST Act, 2017.

B CA AKSHANSH GARGERE PR T 5 5.14
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» Clarification: arification: |t is clarified that, when Indian exporters are paid export proceeds in INR from the

Special Rupee Vostro Accounts of correspondent bank(s) of the partner trading country, opened
by Authorised Dealer (AD) banks, the same shall be' considered to be fulfilling the condition in
section 2(6)(iv) of the IGST Act, subject to the conditions/ restrictions mentioned in Foreign

- Trade Policy, 2023, and RBI circulars and without prejudice to permissions/ approvals, if any,
required under any other law.

+ Clarification regarding determination of place of supply in various cases
A. Place of supply in_case of supply_of service of transportation of goods, including

through mail and courier here either su bplier/recipient is outside India

[ POS of Transportation of Goods ]

T § o e aec oo

L Apply Section 12(8) V] LApply Section 13(2) [General Rule] J

Situation Place of Supply
* where location of recipient of services is available location of recipient of services

* where location of recipient of services is not available | location of supplier of services
in the ordinary course of business

Further, the PoS in case of service of transportation of goods by mail or courier will continue to be
determined as per the default rule u/s 13(2) of IGST Act (i-e., in case where location of recipient of
services is available, the PoS shall be location of recipient of services and in case where location of
recipient of services is not available in the ordinary course of business, the PoS shall be location of
supplier of services. '

B. Place of supply in case of supply of services in respect of advertising sector

Issue: Advertising companies often involve in procuring space on hoardings/ bill boards erected &
mounted on buildings/land from various vendors for providing advertisement services to its clients
& there may be variety of arrangements.

» Case |: Wherein there is supply (sale) of space or supply (sale) of rights to use
the hoarding/ structure (immovable property) belonging to vendor to the clie
company for display of their advertisement on the said hoarding/ structure. W
PoS$ of services provided by the vendor to the advertising company in such cas

the space on
nt/advertising

hat will be the
e?!

Clarification: The hoérding / structure erected on land & embedded on
considered as immovable structure. Therefore, the PoS shal| be gove

12(3)(a) of the IGST Act, i.e., location at which the immovable prope

earth should be
rned by section
rty is located.

o, S
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L INDIRECT TAX LAWSH;
>

CAFINA

Case IlI:

m;!:‘;d\:v::“: t:eea?f:er:'s‘ng' company wants to display its advertisement on hoardings/

] ho:rdc.;n gcs, :::I:'tt:::ar:’:ai'l:ng ﬂ-‘i s:hrvices of a vendor. The Responsibility

ngs! es with the vendor who may himself own

:structure ?r may be taking it on rent or rights to use basis from anotheryperson. The ve::g:'
responsible for display of the advertisement of the advertisement company at the said

lo;ation & during this entire time of display of the advertisement, the vendor is in possession

of the hoarding/structure at the said location on which advertisement is displayed and the

advertisin‘g company is not occupying the space or the structure. What will be the PoS of
such services provided by the vendor to the advertising company?

(?Iau’ﬁcatiog; In this case, the vendor is providing advertisement services by providing
visibility to an advertising company’s advertisement for a specific period of time on the
vendor’s structure at the specified location. Therefore, the service does not amount to sale
of advertising space or supply by way of grant of rights to use immovable property.
Therefore, the PoS shall be determined in terms of section 12(2) of the IGST Act.

5. Place of supply of the goods (particularly being supplied through ECO) to unregistered
persons where billing address is different from address of delivery of goods

e As per the provisions of section 10(1)(ca), the place of supply of goods shall be the address
of delivery of goods recorded on the invoice where the delivery address is located.

e Also, in such cases involving supply of goods to an unregistered person, where the billing
address and delivery address are different, the supplier may record the delivery address
as the address of the recipient on the invoice for the purpose of determination of place

of supply of the said supply of goods.

6. Place of supply of Custodial Services provided by banks to Foreign Portfolio Investors

(FPls)

» ‘Custodial Services’ in relation to securities means safekeeping of securities of a client and
providing services like maintaining accounts of securities of a client, collecting the benefits
accruing to the client in respect of securities, maintaining and reconciling records of the

services, etc.

> Banks provide custodial services to FPIs, which include maintaining their securities acc
handling transactions. These services help FPIs invest in other countries by managing regulatory

ounts and

requirements.

» Section 13(8) covers services supplied
custodial services are not considere

rather to non-account holders.

by banking companies to account holders. However,
d as services provided to account holders but

» Therefore, the place of supply for custodial services to FPls is not determined under
Section 13(8). Instead, it falls under the default provision of Section 13(2).
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ly of Advertising Services rovided to foreign clients

Place of su
i wPayment in Forex — \ Payment
i (Foreign Client Advertising Agency |, " Media Owner
; Invoice  “ Invoice

Issue 1: Whether the advertising company can be considered an "intermediary” between the

foreign client and the media owners! :

Clarification: el

» In the given case, advertising agency ralses Invoice to foreign clients & payment is received in
foreign currency.

» Media company also bills the advertising agency & the payment is made by advertising 2gency-

» Thus, advertising company is not acting as an intermediary but is providing the services
to the client on its own account.

Issue 2: Who will be considered as the “recipient of the services” - the representative of foreign

client in India or the target audience of the advertisement in India?

Clarification:

» The "recipient” of the services means the person who is liable to pay consideration.

» In the given case, the foreign client is liable to pay the consideration to the advertising company.
So, the recipient is the foreign client.

» Even if a representative of foreign client based in India, including a subsidiary or related person
is interacting with the advertising company on behalf of foreign client & the payment is made by
such foreign client to advertising company, then also recipient is the foreign client not his
Indian representative.

Issue 3: Whether the advertising services provided by the advertising companies to foreign clients

can be considered as performance-based services as per section 13(3) of the IGST Act!?

Clarification:

» The supply of advertising services does not require physical presence of the goods /

" recipient. Hence, it will not be covered uls 13(3).

» POS shall be determined as per the default provision, i.e. Section 13(2), i.e. the location of
the recipient of the services & the said service can be considered to be export of services
a5 the location of the said foreign client is outside India.

Place of supply in cases where the advertising company located in India merely acts as

gaging with the media owner for providing media

an agent of the foreign client in_en

space to the foreign client.
es the foreign client directly, and the foreign client pays the media

» The media owner invoic
owner directly for providing media space & broadcast of advertisement to foreign client

% Thus, the advertising company is an "intermediary" and accordingly, the pla
in respect of the said services Is determined as per section 13(8), i.e. the |Oza:ii :f s;JPPI)'
supplier of such said services, i.e. location of the advertising company, of the
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¥ Data Hosting Service Providers (DHSPs) contract with forelgn Cloud Computing Service

: Prpvidejjs (CCSPs) to host cloud computing services using Indian data centers.
> DHSPs may own/lease the premises for data centers & Independently manage infrastructure.

& DHSPs have no direct contact with the end users of the foreign CCSPs.
& Services provided by DHSPs include data collection, storage, processing, distribution, etc.

& CCSPs provide cloud-based applications & software services to end users for various purposes
such as data storage, analytics, Al, machine learning, processing, and database analysis.

End users access these services seamlessly over the internet through technology hosted on data
centers.

4

Clarification:

(a) DHSPs provide data hosting services on a principal-to-principal basis, not as brokers or agents.

(b) Data hosting services are not related to goods "made available" by CCSPs to DHSPs in India.

(c) Data hosting services are not considered as services directly related to immovable property or
physical prem'ses.

» The place of supply is determined by the default provision under section 13(2), which is
the location of the recipient of the services.

» If the CCSP receiving the data hosting services is located outside India, the place of
supply is considered to be outside India.

» Thus, the supply of data hosting services by a DHSP in India to an overseas CCSP can
be considered as an export of services.

Clarification_on POS of Online Services supplied by the suppliers of services to

unregistered recipients

$ In case of supply of online money gaming, OIDAR services or through an ECO to unregistered
persons, tax invoice is compulsory required to be issued irrespective of the value of said supply.

> Supplier records the name of state of unregistered recipient on the tax invoice & the place of
supply of such services shall be considered as location of recipient of service u/s 12(2).
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1. Clarification on time of supply in respect of supply of services of construction-of road
~ and maintenance thereof of National Highway Projects of National Highways Authority
of India (NHAI) in Hybrid Annuity Mode (HAM) model

- Issue: Under the Hybrid Annuity Mode (HAM) model of National Highways Authority of India
' (NHAI), the concessionaire has to construct the new road and provide Operation & Maintenance of
the same which is generally over a period of 15-17 years and the payment of the same is spread
over the years. What is the time of supply for the purpose of payment of tax on the said service

‘under the HAM model?
" Clarification: ,

O HAM contracts are Design, Build, Operate, and Transfer (DBOT) models where the
concessionaire undertakes both construction and O&M of highways.

[0 The contract is treated as a single entity covering both construction and O&M services, and
cannot be split into separate contracts for tax purposes.
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O Payments are made in installments over the contract period, based on specified periods of
completion of events. The services under HAM contracts are considered a "continuous
supply of services" as defined in section 2(33) of the CGST Act, 2017.

Time of supply of services under HAM_contract including construction and O&M
portion:
< As per section 13(2) read with section 31(5), if an invoice is issued o
~ specified date/event completion: EARLIER of

n or before the

¢ date of issuance of such invoice, or
e date of receipt of payment.

& If the invoice is not issued on or before the specified date/event completion: EARLIER of
» date of provision of the service (i.e., the due date of payment as per the contract), or
e date of receipt of payment.

Interest Component:
e Installments/annuities payable by NHAI include an interest component, Wwhich
included in the taxable value for tax payment purposes.

must be

_ Clarification on time of supply of services of spectrum usage and other similar services
under GST

Under the spectrum allocation model followed by Department of Telecommunications (DoT),
bidder (the telecom operator) bids for securing the right to use spectrum offe_red by the
Government.

[1 Service Provider: Government of India (through DoT).
O Service Recipient: Telecom operator (bidder).

GST is to be discharged on the supply of spectrum allocation services by the recipient of services
(the telecom operator) on reverse charge basis.

In case where full upfront payment is made by the telecom operator, GST would be payable
when the payment of the said upfront amount is made or is due, whichever is earlier.

In case where deferred payment is made by the telecom operator in specified installments, same
shall be considered as ‘continuous supply of services', since the supply of services (spectrum
usage) is agreed to be provided by the supplier (DoT) to the recipient (telecom operator)
continuously for a period which is exceeding three months with periodic payment obligations.

If the due date of payrnent is ascertainable from the contract, invoices must be issued on
or before the due date of each installment. Accordingly, tax invoice will be required to be
ect of the said supply of services, on or before such due date of payment as per the
the telecom operator. Thus, in this case, GST would be payable as and when
due or made, whichever is earlier.

issued in resp
option exercised by
the payments are
nt applies to the allocation of other natural resources by the Government for use
f time with payment options either upfront or in deferred installments constitutin
t g

Similar treatme
over a period © :
“continuous supply of services.
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- Value of suppl service oviding corporate guarantees to banks/financial institution
supplier to la ocated in_India

i e i A-stJnnl\l
Issue Clarification vdiuc UTsappty
Loan  only partly | The value of supply of corporate guarantee will be calculated based on the
availed or not availed | amount guaranteed and not based on the amount
at all disbursed. Also, full ITC will be available to the recipient.
Takeover of existing
loans

of loan actually

GST is not payable, unless there is issuance of fresh corporate guarantee or

there is a renewal of the existing corporate guarantee. However, GST

would be payable if the takeover of the loan is followed by issuance of
fresh corporate guarantee.

Intra-group corporate
guarantee

* Domestic corporate issue intra-group guarantees — GST under FCM
* Corporate guarantee by foreign/overseas entity — GST under RCM
In cases of export of the services of providing corporate guarantee
between related persons, i.e where the recipient of service between related
persons is located outside India, above provisions will not apply.
* If provided for a particular number of years:

Value of supply shall be 1% of amt of such guarantee x number of years for

which guarantee is offered or actual consideration, whichever is higher.

Export of service

Corporate guarantee
for multiple years or
for less than 1 year

e If provided for a period of less than a year:
Valuation to be done on proportionate basis for the said period.

For e.g. say 6 months, (6/12 x 1%) or actual consideration, w.e. higher
Corporate guarantee |  We first need to determine which of the two values is higher — sum of

by multiple related | actual consideration paid to co-guarantors or 1% of total guaranteed
entities / co-guarantor | amount.

e If total actual consideration is higher, value of supply will be said amount.
If 1% of total guaranteed amount is higher, GST shall be payable by

each co-guarantor proportionately on 1% of the amount guaranteed
by them.
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Services :

provided by an airport

developr port operator to passengers against consideration ir

pment fee (USF) and passenger service fee (PSF) are liable to GST R W Ehe. foIm of ser

PSF — Pas i
- senger service fees charged by airport authority for services provided at airport.
F—
— User development fees charged by airport authority for airport development.

PSF an :
by the‘: i:i[;:sar-le_h collet.:rt:d b‘y the airlines as an agent and is not a consideration for any service provided
oy ! ) \fs. airline is not responsible for payment of GST on UDF or PSF provided the airline
SR onditions prescrib'ed for a pure agent under rule 33 of the CGST Rules. It is the licensee

irport operator which is liable to pay GST on UDF and PSF. :

B;Falrllinz acting as pure agent of the passenger should separately indicate actual amount of PSF and
; and GST payable on such PSF and UDF by the airport licensee, in the invoice issued by airlines to
its passengers.|The airline shall not take ITC of GST payable or paid on PSF and UDF. The airline would
only recover the actual PSF and UDF and GST payable on such PSF and UDF by the airline operator.
The amount recovered will be excluded from the value of supplies made by the airline to its passengers.

DF (for airport services

provided the airline satisfies the conditions prescribed for a pure agent

In other words, the airline shall not be liable to pay GST on the PSF and U

provided by airport licensee),
under rule 33 of the CGST Rules.

ssengers, who are the ultimate recipient of the airport services, may take ITC of GST
y the airline to them.

The registered pa
paid on PSF and UDF on the basis of pure agent’s invoice issued b

——

.......

uction uls 15(3)(a) for the purpose of calculation of

1. No Claim Bonus permissible as ded
ices provided by insurance company to insured

value of supply of the insurance serv
As per Section 15(3)(a), value of supply shall not include any discount which is given before or at the
time of supply if such discount has been duly recorded in the invoice issued in respect of such supply.

y document. It is, therefore, clarified

sure in insurance polic
m amount,

GST shall be leviable on actual insurance premiu
afcer deduction of NCB mentioned on the invoice.

The insurance companies make the disclo
that NCB is 2 permissible deduction.

payable by the policy holders to the insurer,

secondary or post sale discounts

_ Clarification on various doubts related to treatment of

under GST
Issue: Whether the full ITC is available to the re
: payments to the supplier of goods on account ©

ts make discounted

cipient of supply when the recipien
otes issued by said

f financial or commercial credit n

supplier’
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» 7 10 TR MR AR T gh 5 06 L gy
i . b 1238 PR e A6
e oy, § bt d Gt L T

DT oo fe v At j
St R s i%,é,‘

Scanned with CamScanner



L CAFINA

Lb&%é%NDlRE‘CT‘TAX(LAWs i ‘ i

it e _ ; @V ALUE OF supPLY g
S, .;_lcatlon. Recipient will not be requir d." - _ A g bl .le
Provided on the basis of financial or com quired to reverse the ITC attributed to the discotint L
eligible to reduce his original tax liability et damel f dioo phviien i Y&;
Hence, there is c
! no reduction in ori ey
. g ginal transactl ingl kep

corresponding tax liability would also not get reduced s Lol el ik ;‘
- {#
Issue: Wheth - i 3
et Lt er a ‘:ost s.ale dls.count offered by a manufacturer to its dealer / distributor would be &

as a consideration paid by manufacturer to dealer for inducement to supply of goods 3
¢

manufactured by him to end customer!

Clarification:
» Consi ion i
thereltf’cratlon includes monetary value of any act for the inducement of supply- In cases where ;
0N ik, ki between the manufacturer & the end customer, there ar¢ two independent
transactions, one from manufacturer to dealer & other is from dealer to end customer-

after this buyer becomes owner of

> Any sale is completed on transfer of title of goods to buyer,
ransaction between

goods. Dealer takes owner of goods purchased from manufacturer & t
manufacturer to dealer operates on principal to principal basis.

turer & ownership passes to dealer,
Iready belongs to dealer. Therefore,

onetary value of inducement.

er to supply goods at
h post sale discount will

supply to end

» Once the dealer purchases the goods from manufac
manufacturer cannot be said to give discount on goods that a
such a discount cannot be included in consideration as the m

However, when the manufacturer agrees with the end custom
discounted prices & issues credit note to the dealer for this purpose, suc
be treated as an inducement & included in overall consideration for dealer’s

customer. ,

Y

er a post-sale discount extended by manufacturer to dealer can be treated as

Issue: Wheth
consideration in lieu of activities performed to promote the sale of goods?

y reduces the sale price of goods owned by dealer & is not linked

Clarification: Post sale discount onl
to any independent service rendered to the manufacturer.

Hence such post sale discounts shall not be treated as consideration for a separate transaction of

supply of services.

aler has agreement to provide spe
Ivices,

cific sales promotional activities like advertising

However, if de
campaigns, co-branding, customer support se

activities. in such cases, dealer provides a distinc

etc. & separate consideration is paid for such

¢ service to supplier & GST will be charged.

et
A N 4 Lty
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If a question provides both

= A

R

price and supply details, it should be assumed that the price is after

considering any subsidy.

If the subsidy is provided by the government, no further adjustment is required.
5 However, if the subsidy is provided by anyone other than government, it must be added back.
L J ] :
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GST ACT: SECTION 16 TO SECTION 21
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% Section 16(6): Time limit for taking ITC in case of revoked registration cancellation

’é.ﬁ

In case where registration of a taxpayer is cancelled & then it is revoked, return for the period from date

of cancellation till the date of revocation of cancellation cannot be filed on the portal by the taxpayers till
their cancellation of registration is revoked.

In such cases, where the recipient has not claimed the ITC because of lapse of time limit specified u/s
16(4), 2 relaxation has been given to avail ITC u/s 16(4) till the date of filing return - if return is
filed within 30 days of revocation of cancellation of registration, subject to the condition that the

dime limit to avail ITC in respect of said invoice u/s 16(4) had not already expired on the date of
cancellation of registration.
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J Clarification:

Moulds and dies PrdVided by the original equipment manufacturer (OEM) to éomponent

Lnal:lufac;:urer on FOC basis - when not considered as being in the course or furtherance of
usiness?

Case: Moulds and dies owned by the original equipment manufacturer (OEM) which are provided to a
component manufacturer (the two not being related persons or distinct persons) on free on cost (FOC)
basis does not constitute a supply as there is no consideration involved.

Treatment: Since the moulds and dies are provided on FOC basis by the OEM to the component
manufacturer in the course or furtherance of his business, there is no requirement for reversal of ITC
availed on such moulds and dies by the OEM.

Case: Where the contract between OEM and component manufacturer is for supply of components
made by using the moulds / dies belonging to the component manufacturer, but the same have been
supplied by the OEM to the component manufacturer on FOC basis.

Treatment: OEM will be required to reverse the credit availed on such moulds / dies, as the same will
not be considered to be provided by OEM to the component manufacturer in the course or furtherance

of the former’s business.
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; \ : g e < to the
Valuation of internally generated services - where HO is providing certain services

4 . . - g . - 1 en i
-~ BOs or where the foreign affiliate is providing certain services to related domestic

: i let us consider a business entity which has Head Office (HO) located in State-1 27
© -~ (BOs) located in other States. The HO procures some input services e.g., security
i - entire organisation from a security agency (third party). HO also provides some other

2nd 2 branch offices
service for the
services on

. their own to branch offices (internally generated services).
Clarification

o * s.
13 N x
: '
¥ ]

No.

Issue

ok &

Services procured internally from HO
(when full ITC is available to the
concerned BOs)

Also, applicable in case of import of
services by a registered person in
India from a related person located
outside India, the tax is required to be
paid by the registered person in Indiz
under reverse charge mechanism. In

| such cases, the registered person in |

India is required to issue self-invoice

under section 31(3)(f) and pay tax on
RCM basis.

1. In respectofsupplyofservioﬁbY_HowBC:; |
the value of the said supply of services deciar

in the invoice by HO shall be deemed to b’e
OMV of such services, if the recipient BO is
eligible for full ITC, irrespective of the fact
whether cost of any particulzr component of
such services, like employee cost etc,, has been
included or not in the value of the services m
the invoice.

. It has 2lso been clarified thet i HO has not

SOLTYL N

e i e AT 5 0 T 2 S Ak e

issued a tax invoice to the 20 in respect of any |

the said BO, the vziue of such

rendered by HO to |
services may be |
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deemed to be declared as Nil by HO to BO,
and may be deemed as OMV.

concerned BO)

2. | Services procured internally from HO [ In respect of internally generated services
(when full ITC is not available to the provided by the HO to BOs, the cost of salary of
employees of the HO, involved in providing the
said services to the BOs, is not mandatorily
required to be included while computing the
taxable value of the supply of such services, even
in cases where full input tax credit is not available
to the concerned BO.

B. Clarification on the requirement

of reversal of ITC in respect of the portion of the

remium for life insurance olicies which is not included in taxable value

» Life insurance business includes policies or instruments that combine investment and insurance

components, where both investment and life insurance ris
taxable value is neither nil-rated nor wholly exempt
hence, same cannot be considered as pertaining

» The premium portion not includible in
from tax and also not a non-taxable supply;
to an exempt supply.

» ITC reversal is required only for supplies used:-

k coverage ara provided by the insurer.

(i) partly for business and partly for other purpose or
(ii) partly for taxable supplies including zero rated supplies 2

nd partly for exempt supplies.

» It is clarified that the amount of the premium for taxable life insurance pol

the taxable value,

cannot be considered as non

reversal of ITC is required as per provisions of Rule 42 /43.

C. Clarification on ITC availability in P

oved seating capacity of not more than 13

transportation of passengers having_appr g cap

icies, not included in

-taxable/exempt supply & therefore, no

respect of demo vehicles which are motor vehicles for

persons (including the driver)

» Demo vehicles promote sal
by the deales for making ‘further supp

e of similar type of motor vehicles;

vehicles is not blocked under clause (a) of section 17(5).

they can be considered to be used
ly of such motor vehicles’. Hence, ITC in respect of demo

Jssue

Clarification

vehicles,
management etc,

Where demo vehicles are used b
purposes other than for making further supply of such motor
say for transportation of its staff employees/

y an authorized dealer for
said to be used

In such cases, the same cannot be

supply of such motor vehicles’ and
therefore, ITC is not available.

for making ‘further

Where the authorized dealer merely acts as an agent or
service provider to the vehicle manufacturer for providing
marketing service & the sale Invoice for the vehicle is directly
issued by the vehicle manufacturer to the customer.

available.

Authorized dealer acting as
marketing agent sO ITC is not
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D. Clarification on ITC availability on _demo_vehicles in cases where such vehicles are

capitalized in the books of account by the authorized dealers

> Demo vehicles are used by the authorized dealers to promote further sale of motor vehicles of _
the similar type & therefore used in the course or furtherance of business of the dealers. /7¢ &)

> Where such vehicles are capitalized in the books of accounts by the authorized dealer, the said
vehicle falls in the definition of “capital goods” & accordingly, availability of ITC is not affected by
way of capitalization. I7¢ &7

» Where the registered person has claimed depreciation on the tax component of the cost of
capital goods and plant and machinery - ITC shall not be allowed. ,

» If demo vehicle, which is capitalized, is subsequently sold by the authorized dealer, then the
authorized dealer to pay an amount or tax.

E. Clarification on availability of ITC on ducts and manholes used in network of optical fiber

cables (OFCs) in terms of section 17(5)

.. » Ducts and manholes are used as part of the OFC network generally laid with the use of PYC
o ducts for making outward supply of transmission of telecommunication signals from one point to

rrr*””:‘ another.
vl © % Ducts and manholes used in network of OFCs have not been specifically excluded from the

:\ e e " H " . . . . ..
i ., definition of “plant and machinery” as they are neither in nature of land, building or civil structures
2o 7" nor are in nature of telecommunication towers or pipelines laid outside the factory premises.

a | . X :
_uﬂl mm}' Hence, it is clarified that ITC is not restricted & allowed on ducts & manholes used in OFCs.
>

* F. Clarification_in_respect of entitiement of ITC by the insurance companies on_the
. expenses_incurred for repair of motor vehicles in case of reimbursement mode of
& insurance claim settlement

'1 N

v . - . -

3 » Under reimbursement mode, the insured visits non-network garages & payment is first made by
": A the insured and then reimbursed by the insurance company to the insured to the extent of
S approved claim cost, then the insurance company will be eligible to avail ITC upto approved

/' - . - .
1 reimbursement, if invoices are issued in the name of insurance company.

' » Under cashless mode, the insured visits a network garage & repair is carried out, it means the
"’{{r insurance company will directly pay to the garage and no amount will be paid by the insured. In
such cases, entire invoice will be issued in the name of insurance company & the insurance
company will be eligible to claim ITC.
Issue Clarification
Extent of ITC available in case of issue of two separate | ITC is available to insurance company
invoices by the garage for repair service - one to the | only on the invoice issued to it subject to
insurance company for the approved claim cost & | reimbursement of said amount by
another to the customer for excess amount! insurance company to customer-.
Extent of ITC available in case of issue of single invoic.e ITC is available to the insurance company
by the garage - covering the full amount for repair | only to extent of the reimbursement of
service & the insurance company reimburses only the | the approved claim cost to the insured,

approved claim cost! and not on the full invoice e
ITC is available to the insurer if Invoice for vehicle | ITC is not' av_allable to the insurance
air is not in insurance company's name! company as it violates section 16,
repall.® —— et ‘
a1
g 8.20 [

S
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Let us understand with the help of an example:

Total repair charges paid by the insured is ¥ 1,20,000 & the Feoppits comﬁanf has approved claim
cost of ¥ 1,00,000 and the Invoice Is issued by the garage in the name of as below —

Insurance Co.- X 1,00,000 O : :

el 3 i . Invoice is not issued in name

Insured - % 20,000 Insurance Co.-X 1,20,000 of Insurance company

ITCis available to insurance | ITC is available to insurance No ITC available due to
company for X 1,00,000. company for X 1,00,000 only. violation of Sec. 16.

G. Credit in respect of input services leviable to IGST also to be distributed by I1SD.

Rule 39(1A) of the CGST Rules, 2017 specifying procedure for distribution of ITC by ISD has been
amended to include the reference of the IGST Act, 2017. The amended rule 39(1A) provides that -

For the distribution of credit in respect of input services, attributable to one or more distinct persons,
subject to levy of tax u/s 9(3)/9(4) of the CGST Act, 2017 or u/s 5(3)/5(4) of the IGST Act, 2017,
a registered person, having the same PAN and State code as an ISD, may issue an invoice or, as the
case may be, a credit or debit note as per the provisions of rule 54(1A) to transfer the credit of such
common input services to the ISD, and such credit shall be distributed by the said ISD in the manner
as provided in sub-rule (1).

Thus, credit of the services taxable under reverse charge under CGST as well as IGST
received by ISD can also be distributed by the ISD.

H. Clarification on availability of ITC in respect of warranty replacement of goods or its
parts and/ repair services during warranty period 2] 2§ dasse

Case I: When original equipment manufacturer offering replacement of goods or its
parts/ repair services under warranty to the customer:

{L Manufacturer provides"i/iarraﬁt"yﬂ‘fdféus&iimér in the form of replacement z

o .orrepair )

' [
b [ without any Consideration 4 olr 10y yofT 175

[ Not an exempt supply because Original Supply includes Cost of replacement/ repair.]l

| .:.'\.-«:" E?’T‘T :

i Thus, No REVERSAL of ITC. . e e
onguTeT e,

=3
‘.’ . TR ~

Q- Case ll:

> Part-1: When distributor gives warranty on behalf of Manufacturer to Customer.

\N [— _ Distributor gives warranty on ﬁqhalf of ﬂangfai_:turér to Customer

r l | Sl

s it

g_‘_‘vy\v’izhogﬁ;gnf Consideration : ./ [ “with Cansideration .

% e bl N i i

a/

. GST would be payable by distributor &
l No GST is payable. .| manufacturer would be entitled to avail ITC.
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» Part:ll: When distrib Vs
™y utor gives warranty & : tion undertakes
between Distributor & Manufacturer: BTNy ctiGy R

l

: Dlstr‘i‘butdr e i‘;har;ﬁui 3
) bl ¥
t ¢ "

 Consideration 1 from
or | withoueany  dharges! | | Supply ‘already recelved by

< Avh 4
N st i
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Manufacturar gives goods for [ Distributor replacas goods or |
A g W, 3 & f‘rcpl.at‘.cmen'g to i dlstr\buior' ! , |t$ parts _ﬁ‘,gusgqmerl ouf of i
manvhcturer - for | s parts

-replacement /. repair and . | Distributor replaces * geods | [ him from ; tanufacturer &

sstes ivolce. < | from i own ok & then | ‘manufacturer,. ssues -credit |
Y _ \thatgoodslpang ) paE

GST will be levied on e T
e 0 el TTC. & mo BH = l Tax liability of manufacturer

reversal of ITC by the So, no reversal of ITC. has reversed ITC availed.

entitled to avail ITC & no ( No GST is payable. J will be reduced, if distributor
distributor is required.

. Clarification in_respect of ITC availed by ECOs where services specified u/s 9(5) are

supplied through their platform

1. ECO, required to pay tax u/s 9(5), is making supplies under two counts:

(i) Supplies notified uls 9(5) for which he is liable to pay tax as if he is the supplier of the said

services.
(i) Supply of his own services by providing his electronic platform for which he charges platform

fee /commission etc. from the platform users.

2. For providing the services mentioned at 1(ii) above, the ECO procures inputs as well as input
services for which he avails ITC.

Issue: Whether ECO, réqhired to pay tax u/s 9(5), Is liable to reverse proportionate ITC on his
inputs and input services to the extent of supplies made u/s 9(5)?

Clarification: '
1. It has been clarified vide Circular No. 167/23/2021 - GST dated 17.12.2021 that the ECO shall

be required to reverse ITC on account of restaurant services on which he pays tax u/s 9(5).
v | qbeen clarified that the ITC will not be allowed to be utilized for payment of tax liability
It has also ty uls 9(5) will be required to be paid in cash. This principle

le of the tax liabill :
uIIs 9(5;;?::::0;6 supplies made in respect of other services specified uls 9(5).
also a ;

2. Thu fie /s 9(5) on notified services, is not requi

s d that ECO, who'Is lable to pay tax u’s . -
; s, itlIs Cla':h‘e IT ::ton his inputs and input services proportionately u/s 17(1) / 17(2) t
e

lies made u/s 9(5).
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3‘-: It is further clarified that ECO will be required to pay the full tax liability on account of

supplies uls 9(5) in cash, i.e. only through electronic cash ledger. The credit availed by him in
relation to the inputs and Input services used to facilitate such supplies cannot be used for

di;charge of such tax liability u/s 9(5).

4. However, such credit can be utilized by him for discharge of tax liability in respect of supply
of services on his own account.

Clarification on availability of ITC as per Section 16(2)(b) in respect of goods which have
been delivered by the supplier at his place of business under Ex-Works Contract

In automobile sector, the contract between the automobile dealers and the Original Equipment
Manufacturers (OEMes) is generally an Ex-Works (EXW) contract, and as per the terms of the
contract, the property in goods (i.e. vehicles) passes to the dealer at the factory gate of the
OEM, when the goods are handed over to the transporter at the instance of the dealer, and the
delivery on the part of the OEM is complete at his factory gate.

As per Section 16(2)(b), a registered person is not entitled to claim ITC in respect of any supply
of goods or services or both unless he has “received” the said goods or services or both.

Explanation to Section 16(2)(b) provides that the goods would be deemed to have been “received”
by the registered person for the purpose of this clause, where:

a) the goods are delivered by the supplier to a recipient or to any other person on the direction of
such registered person, whether acting as an agent or otherwise;

b) such direction may be given before or during movement of goods; and

c) the goods may be delivered either by way of transfer of documents of title to goods or otherwise.

It is clarified, that the registered person (the dealer) can be considered to have “received” the
goods at the time of handing over of the goods by the OEM to the transporter, at his factory
gate, for their onward transmission to the said registered person (the dealer) under EXW contract.

It is also mentioned that as per provisions of section 16(1) of the CGST Act, a registered person is
entitled to ITC only in respect of supply of goods and/or services, which is used or intended to
be used in the course or furtherance of business. Thus, if the goods are found to have been
diverted for non-business purposes at any stage, either before physically receiving the said goods

at his business premises or subsequently, the registered person shall not be entitled to ITC on
such goods in terms of section 16(1) of CGST Act.

Further. if at any time after *receiving” the goods, such goods are lost, stolen, destroyed,

written off or disposed of By way of gift or free samples, the registered person would not be entitled
to the ITC in respect of such goods. ‘
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(1) Freight paid to GTA for inward transportation —

For taxable items = | Pay tax under RCM & claim ITC,
For exempted items - | Pay tax under RCM & No ITC.
For non-taxable items = | Pay tax under RCM & No ITC.

(2) Advance received for future supplies of goods & services (70% is related to supply of service) -
37,00,000 '

> GST will be levied on X 4,90,000 only in current month but in total turnover entire X 7,00,000
will be added.

(3) Payment for security services has been made by AKG Pvt. Ltd. (Registered) to Keyur Securities Pvt.
Ltd. (Unregistered)
= In this case, no GST will be paid by Keyur Securities Pvt. Ltd. & hence no ITC to AKG Pvt. Ltd.

(4) Provided free of cost training to agents — OMV is X 2,00,000, value of like kind & quality is

2,50,000 .
=> In this case, no GST will be paid because Rule 29 applies only on Goods (not on services).
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